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Pulse Energy

140.

141.

142.

143.

We assessed Pulse’s Standard Terms and Conditions for the Supply of Energy — Residential
Customers, effective 30 August 2016, which apply only to residential consumers.

We did not assess Pulse’s Standard Terms and Conditions for the Supply of Energy — Business
Customers as it appears Pulse does not supply gas to commercial consumers. Pulse also does
not appear to offer any fixed term plans for gas.

Pulse provided comments on our draft assessment, which we have considered in coming to
our final view.

We consider Pulse’s Terms to be substantially compliant with the benchmarks. This is the
same as the overall level of compliance assessed in 2015. We have identified 11 non-
compliances with the benchmarks, four of which we consider to be issues of concern. Two of
the other non-compliances relate to bonds, which Pulse says it does not collect.

Issues of concern

Benchmark 3(a) — Clear consumer exit rights (open term)

144.

145.

146.

The Terms do not specify the consumer’s termination rights for the open term plans Pulse
offers, as required by the benchmark.

The Terms allow the consumer to terminate “in accordance with the relevant terms of Your
Product Schedule”, but do not contain a link to the Product Schedules on Pulse’s website. It is
unclear whether the Product Schedules on the website will always apply or if bespoke Product
Schedules might apply to individual consumers. Pulse’s comments on our draft assessment
suggest the latter, in which case it is unclear whether the consumer will see its Product
Schedule (and whatever termination rights it contains) before signing up as a Pulse customer.

We located the standard Product Schedules on Pulse’s website, which contain termination
provisions that comply with the benchmark (30 days’ notice required). The Terms also refer
to permanent disconnection on 15 days’ notice by the consumer. It is not clear to us how
permanent disconnection differs in practice from termination.

Benchmark 13.3(a) — Clear disconnection process

147.

148.

149.

The benchmark requires Pulse to give the consumer seven working days’ notice for all
disconnections, except emergency, legally required or consumer-requested disconnections.

Under the Terms, Pulse is required to give a minimum of seven days’ notice of disconnection,
which is less than the seven working days required by the benchmark. In addition, the Terms
do not require Pulse to give notice for vacant disconnections (which we understand to mean
nobody is occupying the premises being disconnected).

Pulse says it will correct the working day issue in a future update to its Terms. Itis unclear
whether Pulse intends to introduce a notice requirement for vacant disconnections. We do
not think it is necessarily the case there will be nobody to notify of a vacant disconnection as
Pulse’s customer may live somewhere else.
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Benchmark 13.3(b) — Clear disconnection process

150. The benchmark requires Pulse to give the consumer a further 24 hours’ notice for all
disconnections, except emergency, legally required or consumer-requested disconnections.
The Terms do not require Pulse to give a further 24 hours’ notice of disconnection due to
certain types of payment default, or for “vacant disconnections” (which we understand to
mean nobody is occupying the premises being disconnected).

151.  Pulse says it will review this as part of a future update to its Terms. It is unclear whether Pulse
intends to introduce a 24 hours’ notice requirement for vacant disconnections. We do not
think it is necessarily the case there will be nobody to notify of a vacant disconnection as
Pulse’s customer may live somewhere else.

Benchmark 13.4 — Clear disconnection process

152.  The benchmark requires disconnection to be delayed if any dispute about the basis for
disconnection has been raised, except in emergencies. The Terms provide that, where a
dispute about the basis for disconnection has been raised, disconnection will only be delayed
if the dispute relates to payment.

153.  Pulse says it only disconnects for non-payment or vacancy, and in the case of vacancy there
will be nobody to raise a dispute. We do not think it is necessarily the case there will be
nobody to dispute a vacant disconnection. In any event, the Terms permit disconnection in a
wider variety of situations than non-payment or vacancy, not all of which relate to
emergencies.

Other issues

Benchmark 2 — Clear safety information

154.  There is no information in the Terms or on the linked page of Pulse’s website about how to
turn off gas supply to the premises, as required by the benchmark. Pulse says it will add this
information to its website as updates are made.

Benchmark 6 — Clear supply obligations

155.  The Terms do not clearly define the point of supply for gas, as required by the benchmark.
Pulse says it will clarify this in a future update to the Terms.

Benchmark 8(a) — Clear price increases

156.  The benchmark requires Pulse to give consumers at least 30 days’ notice for any increase in
the “price of gas supplied”. For consistency with the 2015 benchmark assessment report, we
have interpreted the benchmark as applying to both rates and to service fees and charges.

157. The Terms allow Pulse to introduce additional “Delivery charges and flow through costs”

without necessarily giving the consumer 30 days’ notice.
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158.

Pulse says this is intended to capture charges that have not been previously disclosed to
consumers because they did not exist. If a charge was imposed by a third party with
immediate effect, Pulse says it would give as much notice as possible. This practice is not
reflected in the Terms.

Benchmark 8(b) — Clear price increases

159.

160.

The benchmark requires consumers to be individually notified if the price of gas supplied
increases by more than 5%. Under the Terms, Pulse is not required to notify consumers
individually of increases greater than 5% to non-regular service fees or charges, such as
special meter reading charges.

Pulse says the cost of individually notifying consumers of minor price changes may be more
than the impact of the increase itself.

Benchmark 8(c) — Clear price increases

161.

162.

The benchmark requires reasons to be given for all increases in the price of gas supplied. The
Terms only require Pulse to give reasons for an increase in fees or charges if the increase is
more than 5%.

Pulse says the cost of communicating the reasons for a minor increase may be more than the
impact of the increase itself.

Benchmark 10.1(a) — Clear bond obligations

163.

164.

The Terms do not contain, or require Pulse to provide, the reasons for requiring a bond from
the consumer, as required by the benchmark.

Pulse says it does not collect bonds and will likely remove the bond provisions from the Terms
in the future.

Benchmark 10.2(a) — Clear bond obligations

165.

166.

The Terms do not require Pulse to provide reasons for keeping a bond longer than 12 months.
The bond is not automatically repaid where the consumer has paid on time for 12 months.
Instead, the consumer has to request repayment. This does not meet the benchmark.

Pulse says it does not collect bonds and will likely remove the bond provisions from the Terms
in the future.
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Switch Utilities

167.

168.

We assessed Switch’s Standard Terms and Conditions, effective 7 December 2016, which
apply to both residential and business consumers. Switch does not currently offer fixed term
plans for gas.

We consider Switch’s Terms to be substantially compliant with the benchmarks. This is the
same as the overall level of compliance assessed in 2015. We have identified 10 non-
compliances with the benchmarks, five of which we consider to be issues of concern.

Issues of concern

Benchmark 9.1(a) — Clear pricing information

169.

170.

The benchmark requires prices to be clear to consumers, either in the Terms or publicly
available (for example, on Switch’s website).

Neither the Terms nor Switch’s website specify Switch’s rates, fees or charges. Consumers
need to provide their details online and a Switch representative will contact them with pricing
information.

Benchmark 13.1(b) — Clear disconnection process

171.

172.

173.

The benchmark requires any notice of disconnection to describe the actions the consumer
can take to prevent disconnection.

Under the Terms, Switch will only notify the consumer of a network company disconnection if
Switch receives a disconnection notice from the network company. If Switch is not notified
then the consumer may not be either and may not receive information on how to prevent
disconnection.

The Terms require Switch to give at least 24 hours’ notice if it is disconnecting for breaches
other than non-payment, but that notice does not have to include the actions the consumer
can take to prevent disconnection.

Benchmark 13.3(a) — Clear disconnection process

174.

175.

The benchmark requires Switch to give the consumer at least seven working days’ notice for
all disconnections, except emergency, legally required or consumer-requested
disconnections.

The Terms require Switch to give at least 10 days’ notice of disconnection (which may be less
than seven working days depending on when notice is given). However, the 10 days’ notice
does not apply to network company disconnection, for which no notice may be provided.
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Benchmark 13.3(b) — Clear disconnection process

176.  The benchmark requires Switch to give the consumer a further 24 hours’ notice for all
disconnections, except emergency, legally required or consumer-requested disconnections.

177. The Terms require Switch to give the consumer a further 24 hours’ notice of disconnection.
However, the 24 hours’ notice does not apply to network company disconnection, for which
no notice may be provided.

Benchmark 16.1 — Clear description of liability and redress

178.  The benchmark requires any exclusion of liability to be “clearly reasonable”.

179.  While it is reasonable for Switch to contract out of the CGA for business consumers (which it
does), the other exclusions of liability applicable to business consumers must still be “clearly
reasonable” for the Terms to meet the benchmark. We do not consider they are, in the
following respects:

(a)

(b)

Other issues

Both Switch and the network company’s liability to business consumers is limited to
direct physical damage arising from breach or negligence. Direct business interruption
losses arising from breach or negligence are excluded.

The network company’s liability to business consumers is excluded completely if the
network company has an exemption from being a member of UDL. We do not consider
that a consumer’s inability to access a particular dispute resolution forum should
remove the lines company’s liability exposure to the consumer in other fora.

To the extent the network company’s liability is not excluded, the network company’s
$10,000 per event liability limit is spread across all business consumers. This could
leave individual consumers without an effective remedy.

The metering equipment provider’s liability to business consumers is excluded
completely unless the consumer has a direct contract with the metering equipment
provider. We do not consider that the absence of a direct contract between a
consumer and the metering equipment provider should remove the metering
equipment provider’s liability exposure to the consumer. This is not the case for the
network company under the Terms.

Benchmark 6 — Clear supply obligations

180. The Terms do not specify the point of supply for gas, which is required by the benchmark.

Benchmark 8(b) — Clear price increases

181.  The benchmark requires consumers to be individually notified if the “price of gas supplied”
increases by more than 5%. For consistency with the 2015 benchmark assessment report, we
have interpreted the benchmark as applying to both rates and to service fees and charges.
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182.  The Terms provide that Switch will notify consumers individually of any increase in fees or

charges of more than 5% only if the increase is reasonably likely to have a material effect on
consumers.

Benchmark 12(b) — Clear metering obligations

183.  The Terms contain no reference to reading meters on a monthly basis where business or
business/residential consumption is between 250GJ and 10TJ per annum. This reference is
required by the benchmark.

Benchmark 13.4 — Clear disconnection process

184. The benchmark requires disconnection of gas supply to be delayed if any dispute about the
basis for disconnection has been raised, except in emergencies.

185.  The Terms provide that Switch will delay disconnection only if the consumer raises a dispute
based on non-payment of an invoice or breach of a material term, and not if the consumer

raises a dispute based on network company disconnection or if Switch is disconnecting for
other reasons.

Benchmark 13.5 — Clear disconnection process

186. The benchmark requires the Terms to set out disconnection and reconnection charges and, if
the Terms refer to an online pricing schedule, for those charges to be available online.

187. The Terms refer to a schedule of fees on Switch’s website for disconnection and reconnection
charges, but there is no such schedule.
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Trustpower

188.

189.

190.

191.

We assessed Trustpower’s Full Terms for Your Power & Gas, effective 1 July 2018, which apply
to both residential and business consumers. We assessed Trustpower’s Friends Extra Terms
and Conditions and Terms and Conditions for a Fixed Term Arrangement against the
benchmarks for fixed term plans.

We did not assess Trustpower’s General Conditions for Commercial Customers as those terms
appear to apply to electricity only.

Trustpower provided comments on our draft assessment, which we have considered in
coming to our final view.

We consider Trustpower’s Terms to be substantially compliant with the benchmarks. This is
the same as the overall level of compliance assessed in 2015. We have identified 12 non-
compliances with the benchmarks, three of which we consider to be issues of concern.

Issues of concern

Benchmark 4(d) — Clear consumer exit rights (fixed term)

192.

193.

The Terms do not contain a general right for consumers to terminate a fixed term plan
without incurring a termination fee if there is a material change to the Terms. This general
right is required by the benchmark.

Trustpower says its practice is not to apply termination fees in this type of situation, and that
it will update its Terms to reflect this practice.

Benchmark 9.1(e) — Clear pricing information

194.

195.

The benchmark requires a prompt refund for all amounts that have been over-charged. The
Terms require overpayments to be promptly refunded only if the reason is meter-related.

Trustpower says its practice is to provide a refund or a credit to the consumer if it has made
any billing error, and that it will amend its Terms to reflect this practice.

Benchmark 16.1 — Clear description of liability and redress

196.

197.

198.

The benchmark requires any exclusion of liability to be “clearly reasonable”.

While it is reasonable for Trustpower to contract out of the CGA for business consumers
(which it does), the other exclusions of liability applicable to business consumers must still be
“clearly reasonable” for the Terms to meet the benchmark. We do not consider they are
because all third party service provider obligations (and therefore liability) to the consumer
are excluded completely.

Trustpower says this is reasonable for the reasons in paragraph 19 of this report, which we
disagree with for the reasons in paragraph 20. Absent the operation of the CGA, we think it is
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unlikely Trustpower would accept liability to a business consumer for a third party service
provider issue. That would leave the consumer without a remedy.

Other issues

Benchmark 5.1 — Clear contract variation procedures (non-price)

199.  The benchmark requires 30 days’ notice to be given for all changes to the Terms. The Terms
allow Trustpower to make minor changes to its Terms without notice, provided that the
change more closely aligns the Terms with good industry practice or mandated requirements,
and the change is beneficial and/or of immaterial consequence to the consumer.

200. Trustpower accepts the Terms do not strictly comply with the benchmark, but says its ability
to make minor changes on those grounds is for the consumer’s benefit.

Benchmark 6 — Clear supply obligations

201. The Terms do not clearly define the point of supply for gas, as required by the benchmark.

202.  Trustpower says it will include an additional diagram that more clearly defines the point of
supply for gas in the next release of its Terms.

Benchmark 8(b) — Clear price increases

203.  The benchmark requires consumers to be individually notified if the “price of gas supplied”
increases by more than 5%. The Terms provide that Trustpower will notify consumers
individually of any increase in service fees only if the increase is reasonably likely to have a
material effect on the consumer.

204.  Trustpower says the “price of gas supplied” excludes service fees. While we have some

sympathy for that interpretation, for consistency with the 2015 benchmark assessment report
we have interpreted the benchmark as applying both to rates and to service fees and charges.

Benchmark 8(c) — Clear price increases

205.  The benchmark requires reasons to be provided for all increases in the price of gas supplied.
The Terms imply that reasons for an increase in the price of gas supplied will only be provided
if the increase is greater than 5% or if an increase in service fees will have a material impact
on the consumer.

206.  Trustpower says it will amend its Terms to comply with the benchmark.
Benchmark 9.3(a) — Clear pricing information

207.  The benchmark requires the Terms to clearly describe any additional costs associated with
metering equipment. The Terms require the consumer to contact Trustpower to find out the
cost of a new meter, and the consumer may not be informed of the cost before it is incurred.
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Trustpower has standard meter charges on its website, but the Terms do not direct
consumers to those charges.

208.  Trustpower says if consumers contact Trustpower for a new meter or meter testing, they will
be informed of meter charges prior to any work being carried out, and will not be charged if
Trustpower undertakes such work without a request from the consumer. This practice is not
reflected in the Terms.

Benchmark 12(b) — Clear metering obligations

209. The Terms contain no reference to reading meters on a monthly basis where business or
business/residential consumption is between 250GJ and 10TJ per annum. This reference is
required by the benchmark.

210.  Trustpower says an undertaking contained in its Terms to read meters in accordance with
applicable regulations or codes of practice is sufficient for it to comply with all meter reading
frequency obligations. We do not consider this undertaking to be sufficient because the
benchmark requires the frequency of meter readings to be “clearly described”.

Benchmark 13.2 — Clear disconnection process

211.  The benchmark only permits disconnection for non-payment if the non-payment relates to
energy. The Terms allow Trustpower to disconnect if the consumer’s “account” remains
unpaid. Itis unclear if “account” refers to the consumer’s account for phone or broadband

services as well as energy.

212.  Trustpower says its phone and broadband services are subject to separate terms, and
“account” refers only to the consumer’s account for energy. This is not clear in the Terms.

Benchmark 13.3(a) — Clear disconnection process

213.  The benchmark requires Trustpower to give the consumer at least seven working days’ notice
for all disconnections, except emergency, legally required or consumer-requested
disconnections.

214.  The Terms allow Trustpower to disconnect without notice if it ceases to have an agreement
with the network owner that provides line function services to the consumer’s premises.

215.  Trustpower says it will amend its Terms to reflect that, where practicable, the seven working
days’ notice will be given if it ceases to have an agreement with the network owner (which we
acknowledge is a relatively unlikely basis for disconnection).

Benchmark 13.3(b) — Clear disconnection process

216.  The benchmark requires Trustpower to give the consumer a further 24 hours’ notice for all
disconnections, except emergency, legally required or consumer-requested disconnections.
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217. The Terms allow Trustpower to disconnect without notice if it ceases to have an agreement
with the network owner that provides line function services to the consumer’s premises.

218.  Trustpower says it will amend its Terms to reflect that, where practicable, the 24 hours’

notice will be given if it ceases to have an agreement with the network owner (which we
acknowledge is a relatively unlikely basis for disconnection).
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219.

220.

221.

We have been asked to comment on the Terms’ alignment with the GIC’'s Reasonable
Consumer Expectations for the Scheme (RCEs). The RCEs are attached to this report as
Appendix 3.

Several of the RCEs relate to the way the retailers behave towards consumers rather than the
content of their Terms. Commenting on those aspects of the RCEs is beyond the scope of this
exercise. We know from some of the feedback we received on the draft assessments that the
Terms do not always reflect the more consumer-friendly practices of the retailers.

However, the Terms and their links to the retailers’ websites do allow us to comment on
some RCEs at a high level.

Meaningful choice

222.

223.

224.

RCEs 1, 2 and 3 relate to there being a range of pricing plans, products and services and ready
access to information on those options and suppliers, such that consumers are readily able to
choose between them.

Information on rates and pricing plans is generally reasonably accessible on the retailers’
websites, usually by inputting an address into a price comparison or billing estimate tool.
Only one retailer (Switch) requires consumers to enter their details first and then be
contacted about rates. We think Switch should reconsider that approach to allow consumers
to more readily compare prices.

Most of the retailers also have information on fees and charges (e.g. standard disconnection
and reconnection charges) on their website, although sometimes this information is relatively
difficult to find. We recommend retailers consider changes to their websites to make this
information easier to locate, and/or include direct links to it in their Terms.

Supply connections and disconnections, and contract termination

225.

226.

227.

228.

RCEs 5, 6 and 7 relate to the disconnection process being reasonable, including consumers
being notified and having an opportunity to remedy the issue that has triggered
disconnection.

The Terms generally require the retailers to give benchmark-compliant notices of
disconnection when the retailer is initiating the disconnection, although there are some
carve-outs that go beyond what is permitted by the benchmarks.

However, most Terms do not commit to notices being given when the disconnection is
initiated by the network operator. In that case, it seems possible the consumer will be
disconnected without notice and without an opportunity to correct whatever the issue is.
Also, some of the Terms are vague about what the grounds for network operator
disconnection are.

We think the retailers should take more responsibility for communicating with their
customers about disconnections that are initiated by the network operator. This may require
some changes to the agreements or protocols that exist between the retailers and the
network operators.
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Contractual terms and conditions

229.

230.

231.

232.

RCEs 11 and 12 relate to the Terms being reasonable, complete and easy to understand.

We have assessed all of the Terms as substantially compliant with the benchmarks overall.
The Terms are therefore reasonable and complete by the standards reflected in the
benchmarks.

We are pleased overall with the presentation of the Terms. The majority of the Terms include
descriptive titles that signpost the content of the clauses that follow and make it reasonably
easy for readers to locate the topics they are looking for.

However, we do think there is room for improvement. For example:

(a)  Where the Terms refer to information located on the retailers’ websites, that
information can sometimes be difficult to find. As noted above at paragraph 224, this
is particularly the case for information relating to fees and charges. Some Terms could
be improved by directing consumers to the specific parts of the retailer’s website
where the referenced information is available.

(b)  Insome of the Terms not all information about a topic is in the same place, particularly
the information about the circumstances in which the consumer may be disconnected.
Also, some of the Terms have different rules for disconnection and termination but are
not clear on what the difference is.

(c)  Although clear enough to a lawyer, some of the Terms contain complicated liability
provisions that are wordy and difficult to piece together. We suspect some of the
liability sections have been developed iteratively, which has led to repetition, overlaps
and ordering issues. We also consider some liability sections could be more clearly
drafted to highlight the primacy of the CGA remedies for residential consumers.

Access to remedies

233.

234.

235.

236.

RCEs 21 and 22 relate to consumers having access to arrangements for dealing with
complaints and appropriate remedies.

All of the Terms:

(@)  contain clear information about how a consumer can raise a complaint or dispute with
the retailer;

(b)  refer to the consumer’s right to raise complaints with UDL; and

(c)  preserve residential consumers’ rights and remedies under the CGA.

In our view, some of the Terms that apply to business consumers do not provide “clearly
reasonable” remedies for those customers (“clearly reasonable” being the standard under
benchmark 16). Of particular concern in this regard are:

(d)  the complete exclusion of direct business interruption liability in the Contact, Genesis
and Switch Terms; and

(e)  the complete exclusion of all network operator liability in the Contact and Trustpower
Terms.

Paragraphs 19 and 20 of this report contain some more detailed comments on the second of
these issues.
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Benchmark 17 - Clear dispute resolution

Benchmark

GIC Interpretation

17. The gas supply arrangements must:

(a) advise Consumers, either directly or by
reference to other accessible documents, of the
process they should follow, including timelines, to
bring a complaint to the Retailer, for resolution
directly between the Retailer and the Consumer;
and

Arrangement not met if:

. Contract procedures inconsistent with internal code of practice

. Not clear where Consumers should address complaints to.

. Individual Consumers must appoint person from within their “organisation”.

Benchmark met if there is no express timeline for lodging a complaint, as the
complaint may then be raised at any time.

(b) advise Consumers that complaints not resolved
to their satisfaction may be taken to the Electricity
and Gas Complaints Commission scheme approved
under the Gas Act 1992.

Benchmark requires reference to:
. “the Electricity and Gas Complaints Commission scheme”
. “an independent dispute resolution scheme approved under the Gas Act”.

Benchmark not met by:

. reference to “any independent complaints resolution process” offered by the
Retailer

. a restriction of the time within which the Consumer may refer the matter to
the EGCC for investigation, which is contrary to the rules of the scheme.

Benchmark 18 - Clear communication

Benchmark

GIC Interpretation

Consumers to Retailers

18.1. The gas supply arrangements must provide
advice to the Consumer on practicable and
effective means for the Consumer to communicate
with the Retailer on any issues over which they
have concerns or need information.

Not met by contact information on a website, as the information must be contained
in the arrangement.

Retailers to Consumers

18.2. The gas supply arrangements must specify
how notices from the Retailer will be delivered to
the Consumer.

This benchmark relates to general notices, not specifically addressed in other
benchmarks.




Appendix 3: Reasonable Consumer Expectations for the
Retail Gas Contracts Oversight Scheme

A. MEANINGFUL CHOICE

RCE 1. There is a range of pricing plans, products and services available for consumers
to consider and make informed decisions

RCE 2. There is ready access to good quality, comprehensive and easy to understand
information on gas options, gas suppliers and alternatives to gas

RCE 3. From the options available in the market, consumers are readily able to choose
between gas suppliers, products and services, and pricing plans, and to change their
choice

RCE 4. [Deleted]
B. SUPPLY CONNECTIONS AND DISCONNECTIONS, AND CONTRACT TERMINATION
RCE 5. The connection process is timely and well managed

RCE 6. Arrangements for supply disconnections and terminations of the consumer
contracts are reasonable, and disconnections are undertaken safely and in a timely and
well-managed way

RCE 7. Apart from safety, maintenance and similar actions under Gas Regulations (such
as the Gas (Safety and Measurement) Regulations 2010) , the company does not take
any action to alter or terminate the supply of gas without providing reasonable notice
to the consumer and an opportunity for the consumer to remedy any failing on their
part which may have triggered that action

C. GAS SUPPLY AND RELATED SERVICES
RCE 8. The supply of gas is safe, reliable and ‘fit for purpose’

RCE 9. The consumer has access to a good standard of information in a supply
interruption situation, and supply is restored within a reasonable timeframe

RCE 10. Other services reasonably required as part of receiving gas supply (such as
metering services) are readily available and ‘fit for purpose’

D. CONTRACTUAL TERMS AND CONDITIONS
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