Register of Proposed Changes to the Gas Governance (Compliance) Regulations 2008

LAST UPDATED:
September 2011
Notes:
1. Initial status on the register will be one of the following:

· Category 1:  Accepted for individual initiation and when, giving reasons

· Category 2:  Accepted for initiation in the next package, giving reasons.
· Category 3:  Deferred for next major policy review, giving reasons.
· Category 4:  Declined giving reasons.
	Proposal date
	Initiated by
	Regulation(s) affected 
	Brief description
	Reason for proposal
	Initial status on register
	Current status
	Rule change outcome

	19/9/11
	GIC
	10(2)
	Remove words ‘by other means’.
	Words are redundant.  The key point is that GIC can allege a breach if it becomes aware one has occurred.
	Category 2
Accepted for initiation in the next package of rule changes, expected to be considered from October 2011
	
	

	19/9/11
	GIC
	11
	Amend the heading of reg. 11 to ensure it reflects the content of the regulation.
	Reg. 11 refers to the mandatory requirement on the registry operator, the allocation agent, or the CCO to allege breaches.  The heading of regulation 11 only refers to the registry operator and the allocation agent. .The reference to the CCO is missing.  
	Category 2
Accepted for initiation in the next package of rule changes, expected to be considered from October 2011
	N/A
	N/A

	19/9/11
	GIC
	13(1), 14(1), 15(2), 20(2), 23(2)(b)(i), 24(2), 32(1)(a), and 38(5)(a)
	Include ‘industry body’ as a party to be notified, from whom information can be sourced, who must identify confidential information, and who is entitled to receive a copy of the investigators report.
	These additions would make it clear in the Regulations what occurs in practice.  That is, in order for the compliance regime to operate effectively, the industry body needs to have access to information and provide information. 
	Category 2
Accepted for initiation in the next package of rule changes, expected to be considered from October 2011
	N/A
	N/A

	19/9/11
	GIC
	27
	Re-draft/re-order so that the sequence is:

· A participant identifies any information that it considers to be confidential; and

· The investigator and his or her advisers must keep that information confidential except to the extent necessary to carry out their obligations under the Regulations.  
	It has been suggested that as drafted, regulation 27 could be interpreted such that all information must be kept confidential, or at the very least the investigator is very limited in the information he or she can disclose.  That is, there is a presumption that all information is confidential with limited exceptions.  It is important for the effective operation of the compliance regime that the investigator, participants, and the Rulings Panel have all relevant information before them in order to resolve the breach allegation.
	Category 2
Accepted for initiation in the next package of rule changes, expected to be considered from October 2011
	
	

	19/9/11
	GIC
	46
	Amend the requirement for the investigator to speak to his or her report if requested by the Rulings Panel.  


	Regulation 46 specifies what the rights of those entitled to be heard under reg. 39(2) are.  It then states the investigator who investigated must, if requested by the Panel, speak to his or her report and recommendation.  This does not anticipate a situation where the original investigator is not available.  On the face of it, in that situation, an alternate investigator has no standing to be heard, and the Rulings Panel can only work off the papers.


	Category 2
Accepted for initiation in the next package of rule changes, expected to be considered from October 2011
	N/A
	N/A

	19/9/11
	GIC
	49
	Delete ‘Participants may make’ in the Regulation heading.
	The Regulation refers to the rights of ‘persons’ referred to in regulation 39(2).  These ‘persons’ are not limited to ‘industry participants’ as indicated by the heading.
	Category 2
Accepted for initiation in the next package of rule changes, expected to be considered from October 2011
	N/A
	N/A

	19/9/11
	GIC
	21 & 32
	Remove the mandatory requirement that service providers must agree to a settlement


	Regulations 21 and 32 make it a requirement that service providers (who have mandatory reporting obligations) agree to any settlement reached between the parties.  Service providers report generally having no view on whether the relevant alleged breaches should be settled.  It can also be onerous for the market administrator and investigator to obtain their agreement. The mandatory requirement would be removed but there would be a positive obligation on the service provider to indicate that they either agree or want no further involvement in the settlement process.  
	Not yet categorised
	N/A
	N/A

	19/9/11
	GIC
	81(4), 82(2) & (4), & 83(2) 
	Delete references to ‘Internet site’.
	Redundant wording as ‘publish’ is defined at regulation 4 and includes the industry body’s Internet site. 
	Category 2
Accepted for initiation in the next package of rule changes, expected to be considered from October 2011
	N/A
	N/A

	19/9/11
	GIC
	
	Consider including a new provision which would enable a participant or Gas Industry Co to join a matter at a later stage than the regulations currently provide (at the time a breach is alleged to the market administrator). For example, they might be able to join once the matter is referred to the Investigator and/or the Rulings Panel.

	There have been instances where participants have joined as a party to a matter once a matter has been referred to the Rulings Panel.  The process by which this occurs is by consent.  There are a number of reasons why a participant may wish to join at a later stage.  This includes, on further consideration, that they may have been harmed by an alleged breach.  The process of joining once a matter has been referred to the Rulings Panel has not been problematic.  However it is foreseeable that a party may wish to join a matter during an investigation by the investigator and the Regulations make no specific provision for this.  One option would be a test along the lines that the participant has a reasonable belief that they may have been harmed by the breach, and they could not have anticipated that harm at the time the breach was reported to the market administrator.  The decision to enable a participant to so join would then be an exercise of statutory discretion by the independent investigator.


	Category 2
Accepted for initiation in the next package of rule changes, expected to be considered from October 2011
	N/A
	N/A

	2009 
	GIC (on behalf of Rulings Panel) 
	
	Include new power for the market administrator and investigator to amend breach notices.
	The Rulings Panel has expressed concern that currently neither the market administrator nor investigator can amend breach notices once submitted.  This means the Rulings Panel can only consider the specifics of an alleged breach as it is described in the breach notice at the time it was submitted.  However subsequent to the notice being submitted, circumstances may arise such that further breaches are alleged relating to substantially the same matter.  A separate investigation must be carried out, and any consolidation of matters can only occur if a matter is referred to the Rulings Panel.  This is inefficient.

The scope of the power would need to be established.  It is proposed currently that it is limited to alleged breaches of rules and regulations that arise out of the same factual set of circumstances or events; correct typographical errors and incorrect rule references etc. 
	Category 2
Accepted for initiation in the next package of rule changes, expected to be considered from October 2011 
	N/A
	N/A
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